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INTRODUCTION
Federal Constitution of Malaysia proclaims separation of powers between federal and state governments via its provisions in Art. 74 and the 9 th Schedule. By virtue of this separation of powers, matters concerning Islamic law are placed under the state jurisdiction. Despite this, the separation of powers between the two levels of government and the states autonomous power regarding Islamic criminal law are unclear.
This essay seeks to discuss various constitutional issues on the position of Islamic criminal law in Malaysia, which includes the limited jurisdiction of Syariah courts. It is also on the basis that the Federal Constitution, under the Malaysian federal structure, has given all the states a measure of 'independent' or 'autonomous' power to deal with Islamic law in general, or Islamic criminal law in particular, yet, punishment by Syariah courts is limited by a federal law. Before embarking on the discussion in further detail, it is relevant to have a brief overview on the Malaysian federal structure and the historical position of Islamic criminal law in the country. This is important in providing a general background to the Malaysian federal system and the position of Islamic criminal law under the Malaysian constitutional framework.
MALAYSIAN FEDERALISM -A BRIEF OVERVIEW
Federal government is a system of government made up from a number of regional areas or states where the central government, or federal government, has powers over national or important issues such as foreign policy and defence, while the individual states retain a degree of regional and local autonomy, and have power over less important issues.
1 Federalism is also "the establishment of a single political system, within which, regional governments are assigned authority such that neither level of government is legally or politically subordinate to the other." 2 Thus, it is common for every federal type of government to have clear division of powers between the central and the regional states be enshrined in its Constitution. This would also ensure the retention of some autonomous powers by the state; though they have to surrender some of the powers to the federal government. Article 1 3 of the Federal Constitution establishes that Malaysia is a federal type of government. Federal system of government is not new to the Malaysian practice. It has the origin in the Malaysian history. The earliest is probably the Negeri Sembilan's arrangement of nine different districts. 4 During the British administration, Federated Malay States was created in 1895, followed by the creation of Malayan Union in 1946 and later the Federation of Malaya 1948 was formed. 5 The Federation of Malaya 1948 had had a strong federal government. 6 On this foundation the Federation of Malaya 1957 was formulated. The Constitutional Commission stated in its report that it was to create a federal form of constitution with a "strong central government with the State and Settlements enjoying a measure of autonomy …."
7 Generally, this term of reference is an application of the accepted principle of federalism that the states retain a "large measure of their original independence." 8 Thus, in order to maintain a 'measure of autonomy' or a 'measure of state independence' under the Malaysian federal structure, the Federal Constitution has clearly provided for separation of powers between the federal and the state governments. This is particularly mentioned in art. 74 and the 9 th Schedule to the Federal Constitution. However, there was no bargaining between the federal and the states concerning the distribution of powers at the time when the constitution was drafted. 9 Therefore, the division of powers is not free from federal bias.
10 For instance, the Constitution empowers the Parliament to legislate for States in certain cases enumerated under the State List. 11 The fact that the state governments are not given any say in constitutional amendment may also be said as a form of federal bias.
12 Furthermore, in the event of any inconsistencies between the state law and federal law, the latter shall prevail.
13 Similar state of affairs may be seen in the position of Islamic crimal law under the Malaysian federal structure. Labuan. 34 The respondents on the other hand, contended that the section was a law on public order, internal security and also criminal law in accordance with art. 11(5), and items 3 and 4 of the Federal List of the 9 th Schedule to Federal Constitution that come within Parliament's legislative power.
ISLAMIC CRIMINAL LAW AND THE ADMINISTRATION OF JUSTICE IN MALAYSIA -A BRIEF HISTORICAL BACKGROUND
Deciding in favour of the petitioners, the majority 35 held that in "pith and substance," 36 section 298A concerned religion in general and Islam in particular. Parliament has ultra vires its legislative power in enacting section 298A of the Penal Code. In other words, the majority was saying that Parliament cannot indirectly legislate on a matter in which it has no jurisdiction to legislate it directly. The dissenting judges, 37 on the other hand, were of the view that the real object of section 298A is the preservation of public order. Abdoolcader SCJ said: "Although it deals with acts connected with religion, the real object of section 298A is the preservation of public order. The doctrine of pith and substance means: "if an enactment substantially falls within the legislative powers of a legislature expressly conferred by the Constitution, the enactment cannot be held to be invalid, merely because it incidentally encroaches on matters assigned to another legislature." See Markandey Katju, and S K Kaushik, N S Bindra ' According to the minority decision, the prevailing effect of section 298A was to provide a "general law" 40 restricting the right to profess and practise religion in pursuance of Article 11(5) 41 of the Federal Constitution. Furthermore, the dissenting judges also referred to the provisions of art. 74(1) of the Federal Constitution. The Clause, read together with the 9 th Schedule, provides for the scope of subject matters that comes within the legislative jurisdiction of the Federal and State Legislature.
According to the dissenting judges, the wordings of art. 74 (1) 42 is wide and subjective, especially when it uses the phrases "with respect to." This phrase manifests "a degree of flexibility in legislation … without … transgressing the parameters of the double aspect doctrine and trenching upon a forbidden field of legislative power." 43 "Once a law in pith and substance falls within a legislative entry, an incidental encroachment on an entry in another list does not affect its validity" 44 and the doctrine "introduces a degree of flexibility into the otherwise rigid scheme of distribution of powers …."
45 These statements support the situation that though the Federal Constitution has expressly enumerated the areas on which the states and the federal governments could legislate, there could be overlapping area(s) where encroachment into another 39 Ibid., at 131, para F.
40
The phrase "general law" however, is not defined. It may be said as different from "specific law." It can be said that "general law" refers to the law of general application; to be applicable to each and every one in the country disregard of whether they are Muslims or non-Muslims. 41 Article 11(5) of the Federal Constitution reads: "This Article does not authorize any act contrary to any general law relating to public order, public health and morality." 42 Article 74(1) of the Federal Constitution provides that: "Without prejudice to any power to make laws conferred on it by any other Article, Parliament may make laws with respect to any of the matters enumerated in the Federal List or the Concurrent List (that is to say, the State or Concurrent List set out in the 9 th Schedule to the Federal Constitution)." Emphasis supplied. Ibid., at 128. 45 Ibid., at 129. jurisdiction is inevitable. The overlapping subject matter, or the subject matter encroached upon, is thus, an incidental matter, for which the law should not be invalidated. Thus, in this present issue, according to the minority, the pith and substance of the law is the preservation of public order, and religion, particularly the religion of Islam, is only an incidental matter. The minority was of the view that, the law should not be invalidated merely because Parliament has incidentally transgressed into state matter. Thus, in light of the minority decision, section 298A is a valid law that concerns the maintenance of public order, though may at the same time affect the religion of Islam.
Although one may say that there is some weight in the reasons of judgment by the dissenting judges in Mamat bin Daud's Case it seems that the position is quite clear, the majority judgment is the applicable law -Islamic matters are entirely within the state legislative power; in no circumstances the federal government or the parliament can encroach upon such matters. At all event, the law is void for Parliament lacks of jurisdiction to legislate on Islamic matter. From the "federalism" perspective, it seems that states are given a pure autonomous power to legislate on matters relating to Islam. However, this is not always true in the case of Islamic criminal law. The phrase "Islamic law and personal and family law" is not conclusively defined by the Constitution. The phrase is said to include various Islamic family law issues, which is faraway from a comprehensive character of "Islamic law." 55 In describing the phrase, Item 1 uses the word "including," instead of "is" or "shall be." Thus, the definition given to the phrase "Islamic law and personal and family law" is not conclusive; it provides an "inclusive" definition only. From Islamic perspective, it is noteworthy that the word "Islamic law" is sufficiently exhaustive to include "personal and family law." In fact, "personal and family law" is only a small piece of Islamic law. Though the meaning of the word "family law" is clearly illustrated, the meaning of the words "Islamic law" under Item 1 is unclear. The Item also does not define the scope of the "personal law". It may be said that "personal law" in Islam differs from "personal law" in civil-law and common-law systems. Under the former, "personal law" refers to "the law of indivual's nationality" 56 and under the latter, it 55 For the contents of Islamic law, see the discussion below.
ISLAMIC CRIMINAL LAW AND THE CONSTITUTION
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Black's Law Dictionary, United States of America: West Publishing Co., 1999, at. 1164.
refers to "the law of the person's domicile." 57 "Personal law" in Islam may said as referring to "religious law" ordained by God. Thus, it is suggested that, "Islamic law" and "personal law" in the context of Item 1 of the 9 th Schedule have a wide connotation and should not be confined to matters under family law only. This suggestion may be supported by the fact that the phrase used in the Item is "Islamic law and personal and family law." The word "and" used in the phrase to split "Islamic law" from "personal and family law." This indicates that they are two different subjects. This argument may also be supported by the fact that Item 1 does not provide a conclusive definition to the phrase "Islamic law, personal and family law"; it only provides an "inclusive" definition to the phrase. Nevertheless, it is admitted that the provisions in Item 1 have reduced the scope of "Islamic law" as they have limited the state legislative power to matters stipulated under the State List only.
As discussed above, Mamat bin Daud's Case established that, states jurisdiction over Islamic matter is indisputable; parliament cannot in any circumstance enact law on Islamic matter; even in a situation where Islam is only an in "incidental matter"(though parliament shall legislate on Islam for the Federal Territories). As far as Islamic criminal law is concerned, the states power to legislate on the subject is granted by the Federal Constitution itself as it allows the states to create offences and punishment against the precepts of Islam. The phrase "precepts of Islam" has an extensive meaning. "Precepts" is defined as "rule of action: a commandment: a principle." 58 The word is also defined as "standard or rule of conduct; a command or principle."
59 By looking at these definitions, it is perceived that the word "precepts" covers all aspects of commandments. What is "precepts" in Islam? Islam provides comprehensive guide for every field of activity, 60 which are contained in 57
Ibid., at 1148. there is no judicial interpretation on the subject. Probably it can be said that State legislatures are not allowed create offences, for instance, regarding national security, or public order as these matters are under the Federal List. If this were the intended meaning of the provision, it becomes superfluous as it is understood that states have no jurisdiction over matters under the Federal List. Does it mean that the state legislatures can presume the power to criminalise theft, robbery, rape etc. as these offences are also part of Islamic criminal offences and they are not clearly provided for under the Federal List.
The 
SYARIAH COURTS (CRIMINAL JURISDICTION) ACT
CONCLUDING REMARKS
Being independent states, the individual states in a federal type of government is allowed to retain a certain amount of autonomy. This concept seems to be applied by the Malaysian Federal Constitution. Some provisions in the Federal Constitution seem to uphold the separation of powers between the federal and state governments. In applying this principle, the Federal Constitution has placed Islamic matters under the states jurisdiction. states. Although there is no identified reason for this state of affairs, it is particularly true in matters involving Islamic criminal law. The power of the state legislature to legislate on Islamic criminal law and the penal jurisdiction of Syariah courts' are subject to Federal law. This situation has made the states power and the Syariah courts jurisdiction over Islamic criminal law illusive. The state autonomy over matters concerning Islamic criminal law is therefore, unreal. Although the hurdle in the implementation of Islamic criminal law is not necessarily the Constitution itself, the existence of a federal law restricting the penal jurisdiction of Syariah courts makes the implementation of Islamic criminal law in Malaysia restrictive.
